Title IX Decisionmaker
Training

September 23, 2024



2024 Title IX Regulations

New final Title IX regulations went into effect on August 1, 2024
States and private organizations challenged the regulations in the courts

As a result, SDBOR universities are under a legal injunction prohibiting us from
enacting such regulations

SDSU will continue to practice under the 2020 Title IX regulations, until further notice

SDBOR staff established a hold on online Title IX training for students, staff, and faculty,
which was recently lifted. Title IX online training will be rolled out soon

The Office of Title IX/EO will continue in person education and communication to
students, staff, and faculty

Employee trainings will be posted on the Human Resources Learning and Development
webpage on InsideState



Receipt of Allegations

When you or someone who reports to you is notified of
allegations of harassment or discrimination, such
allegations must be reported the Title IX/EO Coordinator.



Receipt of Allegations

Increased communication of reporting methods is
ongoing

Michelle Johnson, Ed.D., Title IX/EO Coordinator & Affirmative Action Officer
South Dakota State University

Human Resources, Morrill Hall Room 100

Brookings, SD 57007

605-688-4128

Michelle.Johnson(@sdstate.edu

SDSU.Equal.Opportunity@sdstate.edu

Lighthouse —1-844-880-0004 or
www.lighthouse-services.com/sdstate



mailto:Michelle.Johnson@sdstate.edu
mailto:SDSU.Equal.Opportunity@sdstate.edu
http://www.lighthouse-services.com/sdstate
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Live Hearing




Live Hearing

* Parties must have an advisor present to ask questions and cross-
examine withesses. Parties may either select their own advisor or
SDSU will provide them an advisor at no charge

* Parties are not required to attend the hearing, and their evidence must be
considered by the hearing examiner in reaching a determination, regardless
of their participation

* Assigned Advisors are typically SDSU employees who express interest in
assisting the Office of Title IX/EO, or who are suggested by colleagues

* |Itis atime-consuming and adversarial process



Live Hearing

* Hearing Examiner (“HE”) begins hearing
* Introduces self, case and process
* Asks advisors to introduce self and advisee (including their role in
investigation)
* Opening statement (no more than 15 minutes)
» SDSU Attorney begins
e Advisor for Complainant is next
» Advisor for Respondent is last



Live Hearing, Cont.

* Presentation of evidence and testimony

* SDSU Attorney begins — Introduces investigation report and calls a “witness”—
“witness” answer questions on their own behalf, when done —

* Complainant’s advisor questions “witness”, when done —
* Respondent’s advisor questions “witness”, when done —

» SDSU Attorney and advisors are offered opportunity to ask final questions
(“redirect”) — The “witness” is then dismissed and the next witness is
called

» Advisors asked for any additional information and/or asked if they “rest”

 Closing arguments



Formal Resolution

President or designee determines responsibility and sanctions,
based on proposed determination from Hearing Examiner.

Sanctions must be designed to end the misconduct, prevent its
recurrence, and address its effects.



Title VII




The Civil Rights Act of 1964

Title VI

* “No person in the United States shall, on the ground of race, color, or national
origin, be excluded from participation in, be denied the benefits of, or be
subjected to discrimination under any program or activity receiving Federal
financial assistance.”

Title VII

* Prohibits employment discrimination based on race, color, religion, sex and
national origin

* Protects against harassment, discrimination, sexual harassment and
retaliation

* Covers all aspects of employment




Title VIl Crossover

“If the Complainant declines to file a Formal Complaint, or the Title IX
Coordinator concludes the reported conduct...does not constitute Sexual

Harassment, [t]he allegations of Sexual Harassment will not be
investigated, unless they are referred under another applicable policy,

or new and related allegations are brought forth.” SDSU Policy 4:4(4.a.iii.)
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*Protective/interim measures are
offered and provided to both parties
throughout the grievance process, as
needed.

**Parties have the right to decline to
participate in the investigation.
Complainants who do so will be
notified that their decision will likely
hinder the University’s ability to
respond to the allegations. Such
respondents will be notified that a
determination will be made based on
the information available.




Informal Resolution




Informal Resolution

Both parties must provide voluntary written consent, which can be withdrawn at any
time prior to signing the agreement.

“An Informal Resolution will be facilitated by the Vice President, or designee,
who has responsibility over the responding party.”

“An Informal Resolution may not be offered to resolve allegations that an
employee sexually harassed a student.”

SDSU Policy 4:4(4.d.)



Informal Resolution, Cont.

SDBOR/SDSU policy does not dictate form or content. However,
SDBOR Policy 3.4.1(3.4) states:

The complainant and the respondent cannot be in the same room
at the same time, unless both parties agree in writing.

Consideration should be given to “whether the informal resolution
is equitable and will end the misconduct, prevent its recurrence,
and address its effects.”



Informal Resolution, Cont.

“The parties involved mutually agree to a full resolution...that is
acceptable to the [relevant administrator].”

The resolution “must be documented in writing and signed by the
complainant, respondent, and [relevant administrator].”

The resolution is final and not subject to an appeal.



Informal Resolution, Cont.

SDBOR staff guidance provided:

* Respondent does not have to accept responsibility for a
violation of the Sexual Harassment policy.

* Allegations can be formally addressed under other policies which
would result in permanent documentation.

* Resolution must be within University control.



Supportive Measures




Supportive Measures

“non-disciplinary, non-punitive individualized services....”  spsu policy 4:4(2.j.)

“Nothing contained in this policy shall preclude an institution from
placing a nonstudent employee respondent on administrative leave, in
accordance with applicable BOR Policy, during the pendency of a
grievance process hereunder.” SDBOR Policy 1:4.1(3.7.)



Engaging Codes of Conduct




Engaging Conduct Policies/Expectations

University units relevant to the respondent will be notified of allegations and complaints
filed. Notification will be made to the chief administrator of each unit, or their designee.

Notification will occur: 1) when an allegation/complaint is filed; 2) at investigation
conclusion; 3) at conclusion of the grievance process; and 4) when the outcome becomes

finalized.

University units will follow their codes of conduct or established behavioral expectations. If
punitive measures are taken prior to the conclusion of the grievance process, the
respondent shall be provided an opportunity to immediately challenge the decision.

The President will consider the interplay of the units’ codes of conduct or established
behavioral expectations when issuing a written determination.



Questions?
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