Title IX Decisionmaker
Training

September 26, 2023



Receipt of Allegations

When you or someone who reports to you is notified of
allegations of harassment or discrimination, such
allegations must be reported the Title IX/EO Coordinator.



Sexual

No - referral to relevant

TIXC receives notice of TIXC conducts intake Cg’rfsﬁﬂiga;g’fjal
allegations, requests ——» & provides supportive ——» e T —> office & offer
measures SDSU's control? supportive measures

Flowchart

additional info

TIXC = Title IX Coordinator

Yes

Yes - offer/engage

informal resolution
OGC = Office of General

process
In'
[ Could the complaint Yes - send Notification Formal complaint Counci I
be resolved ¢ ofAIIegationS to both ¢ Signed D}' - No - referral &
| informall‘,f if both parties & offer complainant or Supponive measures
| parlies BQTEE? su pportive measures TIXC?
\
No - send out Notice of Investigation OCCcurs - _
Formal Complaint to interviews, evidence Draltttre;t]]oith& e:t:der}c,e Repor%_rettumei 10
aties OGC&Tile  * gathering&repot  * contio both parlies for —  Investigator who
parties, L. . - input adopts or rejects input
[X/EO Investigators Office writing c o
Parties have the right to
l decline to participate in the
investigation; however,
Pfoqf?gg;%éiﬁjrgw‘te\;“h < Liv?eget? " E%;sﬁﬂeld ) | OG&C ‘E‘Jgﬁg%ﬂﬁ%” = | Yes - TIXC ensure both | ?ln)?(ljrgpgggep E:E dis?n?s;ggrgp;ljﬂgties d01ng SO Wlll hke ly hlnder
proposed Efamin o g P rllj earin parties have an advisor allegation still constitute notified - supportive the Universit ,S ablllt tO
determination g sexual harassment? measures offered y y
respond to the allegations.
\J
President adopts or TIXC informs
) . Qutcome becomes
alters proposed respondent of Parties may petition for 5 - TIXC ensures any
determination & notifies . sanclions established > review of outcome > ﬁ”a"zef]g‘ﬁgg;"es are »  sanctions are met
by President

parties of outcome



Live Hearing




Live Hearing

Before March 2023 — “Ensure that if a party or witness does not submit to cross-
examination at the live hearing, the hearing examiner must not rely on any
statement of that party or witness in reaching a determination regarding
responsibility; provided, however, the hearing examiner cannot draw an inference
about the determination regarding responsibility solely on a party’s or witness’s
absence from the live hearing or refusal to answer cross-examination or other
questions.” Previous SDBOR Policy 5.3.6

After March 2023 — “To the extent statements made by a party or witness who does
not submit to cross-examination at the live hearing satisfy the relevance rules, they
must be considered by the hearing examiner in reaching a determination regarding
responsibility; provided, however, the hearing examiner cannot draw an inference
about the determination regarding responsibility solely on a party’s or witness’s
absence from the live hearing or refusal to answer cross-examination or other
questions.” SDBOR Policy 5.3.6



Live Hearing

Information Regarding Party and/or Witness Attendance at a Live Hearing and
Consideration of Prior Statements

BOR Policy 1:17.C.5.3.6 states that a live hearing provided by an institution must:

Ensure that if a party or witness does not submit to cross-examination at the live hearing, the hearing
examiner must not rely on any statement of that party or witness in reaching a determination regarding
responsibility; provided, however, the hearing examiner cannot draw an inference about the
determination regarding responsibility solely on a party’s or witness's absence from the live hearing or
refusal to answer cross-examination or other questions.

This language meant that if a party or witness did not attend a hearing, testify in person, or otherwise make themselves
available for cross examination, or did not answer questions on cross examination, a hearing officer could not consider
other statements made by that party or witness (such as statements made to the Title IX investigator and included in the
final investigative report or statements made to other individuals).

In response to judicial decisions in 2021, the United States Department of Education issued updated guidance in 2022
clarifying the requirements around cross examination. The US DOE updated guidance altered their previous

interpretation of the judicial decision and stated post-secondary schools cannot maintain the prohibition on considering
statements made by a party or witness who does not submit to cross examination at a live hearing as part of its Title IX
grievance process. US DOE further stated “[t|he 2020 amendments at 34 C.F.R. § 106.45(b)(1)(ii) require ‘an objective
evaluation of all relevant evidence.’ To the extent that statements made by a party or witness who does not submit to
cross-examination at a live hearing satisfy the regulation’s relevance rules, they must be considered in any
postsecondary school’s Title IX grievance process that is initiated after July 28, 2021."

As a result, the federal guidance will be followed and the conflicting provisions of BOR Policy 1:17.C.5.3.6 will not be
applied in live hearings conducted under BOR 1:17. This means that if a party or witness chooses not to attend a hearing
or otherwise make themselves available for cross examination, or attends and testifies but does not answer questions
on cross examination, statements previously made by that party or witness must be considered by the hearing officer, as
long as those statements are relevant to the allegations or conduct at issue in the hearing. Prior statements could
include statements made during the investigation, text messages, emails, police reports, Sexual Assault Nurse Examiner
documents, medical reports, and other documents that satisfy the policy’s relevance rules.

The second part of BOR Policy 1:17.C.5.3.6 remains in effect, which reguires that the hearing officer must not draw an
inference about the determination regarding responsibility solely from a party or witness deciding not to participate at
the hearing, including cross examination.

Examples:

A complainant chooses not to attend a hearing, providing no testimony and answering no questions on cross
examination. The hearing officer must still consider relevant statements made by the complainant during the
investigation to the investigator and included in the investigative report.

A respondent chooses to attend a hearing and testifies on their behalf but does not answer questions on cross
examination. As part of the investigation, numerous parties provided text messages sent by the respondent that were
relevant to the allegations in the complaint and were included in the investigative report. The hearing officer must
consider those text messages that are relevant to the allegations even though the respondent did not answer questions
on cross examination.



Live Hearing

* Parties must have an advisor present to ask questions and cross-
examine witnesses. Parties may either select their own advisor or
SDSU will provide them an advisor at no charge.

* Hearing Examiner (“HE”) begins hearing
* Introduces self, case and process
* Asks advisors to introduce self and advisee (including their role in
investigation)
e Opening statement (no more than 15 minutes)
* SDSU Attorney begins
e Advisor for Complainant is next
* Advisor for Respondent is last



Live Hearing, Cont.

* Presentation of evidence and testimony

* SDSU Attorney begins — Introduces investigation report and calls a “witness”—
“witness” answer questions on their own behalf, when done —

* Complainant’s advisor questions “witness”, when done —
* Respondent’s advisor questions “witness”, when done —

» SDSU Attorney and advisors are offered opportunity to ask final questions
(“redirect”) — The “witness” is then dismissed and the next witness is
called

» Advisors asked for any additional information and/or asked if they “rest”

 Closing arguments



Formal Resolution

President or designee determines responsibility and sanctions,
based on proposed determination from Hearing Examiner.

Sanctions must be designed to end the misconduct, prevent its
recurrence, and address its effects.



Title VII




Title VIl Crossover

“If the Complainant declines to file a Formal Complaint, or the Title IX
Coordinator concludes the reported conduct...does not constitute Sexual

Harassment, [t]he allegations of Sexual Harassment will not be
investigated, unless they are referred under another applicable policy,

or new and related allegations are brought forth.” SDSU Policy 4:4(4.a.iii.)
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*Protective/interim measures are
offered and provided to both parties
throughout the grievance process, as
needed.

**Parties have the right to decline to
participate in the investigation.
Complainants who do so will be
notified that their decision will likely
hinder the University’s ability to
respond to the allegations. Such
respondents will be notified that a
determination will be made based on
the information available.




Informal Resolution




Informal Resolution

Both parties must provide voluntary written consent, which can be withdrawn at any
time prior to signing the agreement.

“An Informal Resolution will be facilitated by the Vice President, or designee,
who has responsibility over the responding party.”

“An Informal Resolution may not be offered to resolve allegations that an
employee sexually harassed a student.”

SDSU Policy 4:4(4.d.)



Informal Resolution, Cont.

SDBOR/SDSU policy does not dictate form or content. However,
SDBOR Policy 3:4(3.4) states:

The complainant and the respondent cannot be in the same room
at the same time, unless both parties agree in writing.

Consideration should be given to “whether the informal resolution
is equitable and will end the misconduct, prevent its recurrence,
and address its effects.”



Informal Resolution, Cont.

“The parties involved mutually agree to a full resolution...that is
acceptable to the [relevant administrator].”

The resolution “must be documented in writing and signed by the
complainant, respondent, and [relevant administrator].”

The resolution is final and not subject to an appeal.



Informal Resolution, Cont.

SDBOR staff guidance provided:

* Respondent does not have to accept responsibility for a
violation of the Sexual Harassment policy.

* Allegations can be formally addressed under other policies which
would result in permanent documentation.

* Resolution must be within University control.



Supportive Measures




Supportive Measures

“non-disciplinary, non-punitive individualized services....”  spsu policy 4:4(2.j.)

“Nothing contained in this policy shall preclude an institution from
placing a nonstudent employee respondent on administrative leave, in
accordance with applicable BOR Policy, during the pendency of a
grievance process hereunder.” SDBOR Policy 1:17(3.7.)



Engaging Codes of Conduct




Engaging Conduct Policies/Expectations

University units relevant to the respondent will be notified of allegations and complaints
filed. Notification will be made to the chief administrator of each unit, or their designee.

Notification will occur: 1) when an allegation/complaint is filed; 2) at investigation
conclusion; 3) at conclusion of the grievance process; and 4) when the outcome becomes

finalized.

University units will follow their codes of conduct or established behavioral expectations. If
punitive measures are taken prior to the conclusion of the grievance process, the
respondent shall be provided an opportunity to immediately challenge the decision.

The President will consider the interplay of the units’ codes of conduct or established
behavioral expectations when issuing a written determination.



Questions?
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