SEXUAL ASSAULT
INVESTIGATIONS

Trauma Informed — Victim Centered — Offender Focused




TRAINERS

yy




WELCOME!

» Introductions

» What questions do you want
answered?




SEXUAL ASSAULT

MYTHS | FACTS | CULTURE



Group Discussion

» What is Sexual Assault?

» What are some common misconceptions or myths about
Sexual Assault?




COMMON MYTHS

» Most rapes are committed by strangers.

» All rape victims will be visibly upset after an assault.
» Rape always includes physical violence.

» Nice girls don’t get raped.

» Rape cannot happen in same gender relationships.

» If awoman drinks with a man, goes home with him, or wears
skimpy clothing it is her fault she got raped.



Learning the Facts

Rapists do not select their victims by their
appearance.

» They select victims who are vulnerable and
accessible.

» Victims of sexual assault range in age groups from
Infants to the elderly.

» Sexual attractiveness Is not an issue.



SEXUAL VIOLENCE FACTS

» People of all ages, all economic classes, all races and
all levels of education are victimized

» Sexual violence is a deliberate action used to make
another person feel helpless, humiliated and
degraded, and in turn, make the perpetrator feel
powerful.

» Sexual violence is an act of control and domination,
and often comes from a sense of entitlement.



In mMost sexual assaults:

» The offender is someone known to the victim.
» 38% friend/acquaintance, 28% intimate partner, 7% relative

» The offender only uses the amount of additional violence
necessary to subdue/coerce/intimidate/threaten the victim.

» The victim is unlikely to have physical injuries.
» A weapon is not used.
» The victim does not fight back or scream for help.

» Source: International Association of Chiefs of Police (IACP)




SPECTRUM OF
SEXUAL VIOLENCE

Visual

Trauma

Physical




SEXUAL VIOLENCE IN SD

2021 Data Report (July 2023)

While the national rape rate has been steadily declining
since 1992, the rape rate in South Dakota has been
steadily increasing since the 1960s and has remained
higher than the national rate since 1992.

From the 2021 report, South Dakota had a high rape rate
at 59.7 per 100,000 inhabitants, which is considerably
higher than the national rate of 28.3 per 100,000.




SEXUAL VIOLENCE IN SD

2021 Data Report (July 2023)

Nearly half of the 2021 rape victims in SD were under the
age of 20 (52.3%), about 9 in ten were female (92.8%),
and while over half were White (45.2%), Native Americans
were markedly overrepresented among rape victims
(43.5% of victims and 8% of population).

Over half of the 2021 rape offenders were under the age
of 30 (51.9%), more than 9 out of ten were male (98.1%),
and like rape victims, although close to half were White
(47.7%), Native Americans were overrepresented among
rape offenders (36.4% of offenders and 8% of population).




DISCUSSION:

WHY IS SEXUAL
ASSAULT DIFFICULT
TO INVESTIGATE AND
PROSECUTE?




RAPE CULTURE

» This is a term used to describe a culture in which sexual
violence is common and in which prevalent attitudes,
norms, practices and media condone, normalize, excuse or
even encourage sexual violence.

» What can you think of from TV shows, music,

advertisements, video games, etc. that promote “rape
culture™?



TRAUMA INFORMED
RESPONSE




Why learn about trauma?

» More accurate and thorough evidence gathering
» Gives context to victim behavior
» Not all victims react the same!
» Facilitates victim’s ability to recall details
» Minimize likelihood of re-traumatizing victim

» Not learning about trauma can lead to worse outcomes in
Investigations — in the short term.

» Long term: devastating consequences for the victim, future
victims and the community if you do not understand trauma.




EXPOSURE TO TRAUMA CAN CAUSE:

Hyperarousal
“Fight or flight”

>

>

Physical ailments
Anxiety/panic
Agitation,
irritability, moody

Poor impulse
control

Self-harm/risk
taking behaviors

Hypoarousal

“Freeze”/"Fawn”

>

>

Social withdrawal
Depression/anxiety

Difficulties paying
attention

Sleeplessness

Feelings of
numbness




Victims do not control their response.

» 50% of rape survivors did not expect to live
through the rape.

» To them It was just as traumatic as attempted
murder.

» This Is true whether there was extensive physical
violence used or not.



The Neurobiology of

ANC SeUé
and Sexual Assault




FREEZE - immobility

» Victims often report feeling like a “rag doll”
» Rapid drop in blood pressure (fainting/passing out)

» Many victims report feeling drugged or believing they were
drugged — even when they were not.

» Descriptors:
» Couldn’t move/speak/scream/fight or walk away
» Felt cold/numb
» Uncontrollable shaking

L1}

» “left my body” “closed my eyes” — disassociation



Group discussion:

» How have you seen victims (any, not just SA) present the
following responses during and after a traumatic event?

» Fight

» Flight

» Freeze

» Submit

» Negotiate




» Research shows that only 2-10% of sexual assault
reports are false.

» Sexual Assault is one of the most under reported
crimes, with, on average, 75% still being left
unreported.

» Bureau of Justice Statistics, October 2018
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Why Is sexual assault so
underreported?

20% Fear retaliation.
15% Believed the police would not or could not do anything.
13% Believed it was a personal matter.

8% Believed it was not important enough to report.
8% Reported to a different official than LE.

7% Did not want to get the offender in trouble.

30% Did not cite one singular reason.

DOJ, OJP, Bureau of Justice Statistics 2013.










RAPE

SDCL 22-22-1 Rape Is an act of sexual penetration
accomplished with any person under any of the following
circumstances:

(1) If the victim is less than thirteen years of age; or

(2) Through the use of force, coercion, or threats of immediate and great bodily harm
against the victim or other persons within the victim's presence, accompanied by
apparent power of execution; or

(3) If the victim is incapable, because of physical or mental incapacity, of giving consent
to such act; or

(4) If the victim is incapable of giving consent because of any intoxicating, narcotic, or
anesthetic agent or hypnosis; or

(5) If the victim is thirteen years of age, but less than sixteen years of age, and the
perpetrator is at least three years older than the victim.

(6) Without the victim's consent and the perpetrator knows or reasonably should k
the victim is not consenting.



RAPE - PENALTIES

SDCL 22-22-1

A violation of subdivision (1) of this section is rape in the
first degree, which is a Class C felony. A violation of
subdivision (2) of this section is rape in the second degree
which is a Class 1 felony. A violation of subdivision (3) or
(4) of this section is rape in the third degree, which is a
Class 2 felony. A violation of subdivision (5) or (6) of this
section is rape in the fourth degree, which is a Class 3
felony.



STATUTE OF LIMITATIONS

SDCL 22-22-1

Notwithstanding the provisions of § 23A-42-2, no statute
of limitations applies to any charge brought pursuant to
subdivisions (1) or (2) of this section. Otherwise a charge
brought pursuant to this section may be commenced at
any time prior to the time the victim becomes of age
twenty-five or within seven years of the commission of the
crime, whichever is longer.




DEFINITIONS

SDCL 22-22-1.5

Terms used in this chapter mean:

(1) "Consent," a person's positive cooperation in act or attitude pursuant to
the person's exercise of free will;

(2) "Force," the use of physical effort sufficient to overcome, restrain, injure,
or prevent escape;

(3) "Mental incapacity,” a mental or developmental disease or disability
that renders a person incapable of appraising the nature of the person's
conduct; and

(4) "Physical incapacity,” a person's incapability of resisting because the
person is unconscious, asleep, or is subject to another physical condition
that prevents the person from giving consent or resisting.



SEXUAL PENETRATION

SDCL 22-22-2

Sexual penetration means an act, however slight, of
sexual intercourse, cunnilingus, fellatio, anal intercourse,
or any intrusion, however slight, of any part of the body or
of any object into the genital or anal openings of another
person's body. All of the foregoing acts of sexual
penetration, except sexual intercourse, are also defined
as sodomy.

See 22-22-2 for full statute

**Diagram for illustration on next slide**



Diagram of a vulva

Cliteris

Anteriar commissure of the fakia
Clitaral Ho

Urethral QOpening
Labia Majo

Labia Minora inal Opening




SEXUAL CONTACT

SDCL 22-22-7.1

As used In this chapter, the term, sexual contact, means
any touching, not amounting to rape, whether or not
through clothing or other covering, of the breasts of a
female or the genitalia or anus of any person with the
Intent to arouse or gratify the sexual desire of either party.

See 22-22.7.1 for full statute




SEXUAL CONTACT WITH CHILD
UNDER SIXTEEN

SDCL 22-22-7

Any person, sixteen years of age or older, who knowingly
engages in sexual contact with another person, other than
that person's spouse if the other person is under the age
of sixteen years is guilty of a Class 3 felony. If the victim is
at least thirteen years of age and the actor is less than
five years older than the victim, the actor is guilty of a
Class 1 misdemeanor. Notwithstanding § 23A-42-2, a
charge Dbrought pursuant to this section may be
commenced at any time before the victim becomes age
twenty-five or within seven years of the commission of the
crime, whichever is longer.




SEXUAL CONTACT WITH PERSON
INCAPABLE OF CONSENTING

SDCL 22-22-7.2

Any person, fifteen years of age or older, who knowingly
engages in sexual contact with another person if the other
person Is sixteen years of age or older and the other
person Is Incapable, because of physical or mental
Incapacity, of consenting to sexual contact, is guilty of a
Class 4 felony.




SEXUAL CONTACT WITHOUT CONSENT
WITH PERSON CAPABLE OF CONSENTING

SDCL 22-22-7.4

No person fifteen years of age or older may knowingly
engage in sexual contact with another person other than
his or her spouse who, although capable of consenting,
has not consented to such contact. A violation of this
section is a Class 1 misdemeanor.



SEXUAL CONTACT WITH CHILD UNDER
EIGHTEEN--POSITION OF AUTHORITY--

SDCL 22-22-7.8

A person is guilty of a Class 6 felony if the person:
(1) (a) Is at least eighteen years of age; and
(b) Is at least five years older than the victim;
(2) Isin a position of authority, as defined in this section; and
(3) Knowingly engages in sexual contact, or touches the buttocks or upper inner thighs with the
intent to arouse or gratify the sexual desire of either party, with another who is:
(a) Less than eighteen years of age; and
(b) Not the person's spouse.
For purposes of this section, a person is in a position of authority if the person, at the time of the
sexual contact, or within the one-hundred-twenty-day period immediately preceding the sexual
contact, interacts, no matter how briefly, with the victim as a coach, child care provider, disability
services provider, guardian ad litem, health care provider, law enforcement officer, mental health
counselor, probation officer, religious leader, school administrator, social worker, teacher, therapist,
or youth leader.
Notwithstanding § 23A-42-2, a charge pursuant to this section may be brought at any time before
the victim reaches the age of twenty-five or within seven years from the commission of the crime,
whichever is longer.




ADDITIONAL SEXUAL ASSAULT RELATED
LAWS

Threatening to
Exploitation Bestiality Commit Sex

(SDCL 22-22-24.3) (SDCL 22-22-42) Offense
(SDCL 22-22-45)

Concealing Sex
Offender

(SDCL 22-22-46)

Sexual Acts Behind Solicitation of a Indecent Exposure

Bars Minor (SDCL 22-24-1,1.2,
(SDCL 22-22-7.2) (SDCL 22-24A-5) %)

Window Peeking
(SDCL 22-21-3)

Pictures without
Consent

(SDCL 22-21-4)

Hiring Sexual
Activity

(SDCL 22-23-9)

Stalking Prostitution
(SDCL 22-19A) (SDCL 22-23-1)

Incest:
HIV Law « SDCL 22 22A 1: Bigamy

(SDCL 22-18-31) [l <200 52 5on 27 Incest

Aggravated Incest




Sexual Assault Kits (forensic exams)
SDCL 23-5C

» A health care facility examining or treating a victim of rape or sexual assault must give the victim the
of reporting the sexual assault to an appropriate law enforcement agency. A health care facility may nc
require the victim to report the sexual assault in order to receive an examination or treatment for the se
assault. If the victim chooses to report to law enforcement, the sexual assault kit will be released to the
investigating law enforcement agency or the law enforcement agency of the jurisdiction where the medic
treatment occurred. The kit will be preserved by law enforcement for at least seven years from the date o
examination or until the victim reaches the age of twenty-five, whichever is longer.

» If the victim does not wish to report to law enforcement, the health care facility will assign a code number to
the sexual assault kit and provide the code number to the victim as well as information identifying the law
enforcement agency where the kit will be stored. No identifying information will be affixed to the kit. T
health care facility will maintain the code record for at least seven years from the date of examinatio

victim reaches the age of twenty-five, whichever is longer. If the victim decides to report within
frame the code number will be used to identify the appropriate kit.



CONSENT

How do you recognize it?




Official South Dakota Definition

"Consent,” a person's positive cooperation in act or
attitude pursuant to the person's exercise of free will;

"Force," the use of physical effort sufficient to overcome, restrain, injure, or
prevent escape;

"Mental incapacity,” a mental or developmental disease or disability that
renders a person incapable of appraising the nature of the person's conduct;
and

"Physical incapacity," a person's incapability of resisting because the
person is unconscious, asleep, or is subject to another physical condition
that prevents the person from giving consent or resisting.



ACTIVITY

» Take a few minutes and answer these two questions —
then share with the group:

» What do you think of when you think of the word
consent?

» Give examples of non-sexual circumstances/situations
where we have to give or receive “consent.”



COMPLIANCE IS NOT CONSENT

» What behaviors are INCONSISTENT with
consensual sexual intercourse?

» Giving in because of fear

» Going along to avoid getting hurt

» Giving into pressure

» Going along to gain approval or avoid reprisal
» How might a victim communicate these?




INVESTIGATIONS
AND INTERVIEWS

"in




DISCUSSION

» What are the positive and/or negative
Impacts first responders can have on the
ultimate result of an investigation based on
how they respond?

» To the victim — first responders, investigators,
prosecutors, and anyone else in the courts Is
all a part of the same group.

» “the System”




RESPONDING IN A TRAUMA
INFORMED WAY

» Be supportive

» Allow the victim to express emotions

» Offer to contact a local advocate

» Offer to contact a family member

» Encourage the victim to seek medical help

» Interview with sensitivity — lead with sensory questions
» Minimize the number of times the victim must be interviewed
» Offer to answer any questions they have
» Encourage ongoing assistance/care



Trauma Informed Questions

Trauma Glasses OFF Trauma Glasses ON

Why did you ... ? When [event happened], what were you
Why didn't you ... ? feeling/thinking?

How long did the assault last? Are you able to tell me what you remember?
Other chronological questions. What are you able to tell me about what was
happening before/during/after?

What were you wearing? Sometimes we can get evidence from clothes,
can we pick up the clothes you were wearing
at the time of the assault?

Why didn’t you leave? What were your thoughts/feelings while you
were in the [car, house, room, etc.]?

Did you say no? What are you able to recall doing or saying
during the incident?
Did you fight back? What did you feel like you were physically

capable of doing during the incident?




Trauma Informed Investigative Response

» Brief preliminary interview
» Time for hormones to abate
» Detailed trauma-informed interview

» Remember to review nurse’s report from rape exam

» Should allow victims to express their experience rather than just what
they remember or do not remember

» Disclosure is a process, not an event
» Traumatic memory is stored in the brain differently

» Capturing the trauma and the sensory & peripheral details of the ev
can be compelling evidence — corroborate if you can




Remember the impact of
trauma on MEMORY

Facts expected or wanted by
iInvestigators may not be what the
victim was paying attention to

Brain pays attention to what it
perceives as central to survival

Focus on what the victim was
paying attention to

Specific small details that may not
seem evidentiary in nature may
corroborate the victim’s account




INVESTIGATION OBJECTIVES

» Determine what happened & whether a crime was
committed

» Identify the persons involved and locations
» Preserve crime scene(s)

» Collect & preserve evidence
» What is considered evidence?
» Who is collecting it?




Physical
Evidence

Observations @ Photographs

Weapons Statements Forensic




Take photographs that document the crime scene, and
injuries if any. Remember photos may become important
later in the investigation

Document in your report what you’re photographing

('% Use adequate lighting to ensure details and visibility
of injuries

Photographs

Digital Camera, Look at your pictures

Include point of reference (scale)



Weapons

Document, Photograph and Collect:
» Firearms
» Knives

» Ligatures (ropes, wires, clothing)

» Household objects
» Any item used to injure or threaten the victim




Statements

Different statements:
» Audio/video taped statements
» Written in person’s handwriting
» Written by officer
» Overheard utterances or conversations
» Confessions
» Incriminating statements




Forensic

Rape Kit
Physical Examination
Blood/Urine Testing

vV v v Vv

Fingerprints

» 73% of jurors want scientific evidence in
rape cases according to the National
Institute of Justice




Diagram
» Crime scene sketch

» Drawn

» Computer generated




Additional Investigative Information

» Relationship of involved persons

» Biographical background information

» Social media/cell phones

» Alcohol and/or drug impairment

» Signs of strangulation

» Clusters of bruises, shaped like fingers, fists or cords

» Continued on next slide




Additional Investigative Information

» Withess information — canvass area

» Reporting party = “rape complaint witness” is important
» Especially when looking at consent

» Identify all withesses

» Video - RING cameras, business security cameras, cell
phone

» Emergency responders — EMT/Paramedic reports




Think about follow up!

Victim behavior post assault can be illuminating...

» Sudden change in victim behavior?

» Dropped classes?

» Withdrawal from sports or clubs?

» Sudden change in academic or work performance?
» Change in hygiene habits?

» What else?




Other considerations

» In cases of alcohol-facilitated sexual assault:
» Who was buying/providing the drinks/drugs?

» Bar receipts, credit card statements, security video
» How much was provided?

» What were the intoxication levels of suspect and victim?

» How do you determine this?

» Blood tests, business security video, cell phone or social media
videos
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SUSPECT INTERVIEWS

» Make every effort to interview the suspect — regardless of the facts
of the assault

» Lock them into statements

» Get them to give as much detall as they are willing — think of it as
iInformation gathering rather than interrogating

» Remember the sensory details the victim shared? See if suspect can
corroborate those!

» Consider the elements of the offense when formulating questions
» Record the interview
» Get consent for, or write a warrant for, a suspect rape exam
» Pre-text phone call?



Understanding the offender

» Sexual assault offenders often:
» Feel entitled to sex
» Seek and use power and control
» Believe men and women are unequal

» Believe that masculinity is defined by having sex with many
women

» May be trying to “prove themselves”
» Believe that aggression and dominance are tied to masculinity
» Believe in rigid gender roles




What questions can you ask to get to these issues?

Vulnerability:

Factors can include age, disability, addiction, power dynamics,
Isolation

Accessible:

How available the victim is to the offender and how difficult it is for the
offender to isolate them

Perceived as less credible:

Marginalized populations, addiction disorders, mental health, lifestyle
choices, use of drugs or alcohol



Strategies

» Investigate by looking at the victim through the eyes of the
suspect — as a target

» Remember each case is unigue — do not decide this case
based on your last one

» Ask about context and history
» Expect the suspect to try to manipulate you
» Think of how you can relate to the suspect

» Consider there could be multiple victims — talk to friends,
peers, former partners, etc.



Offender’s post-offense actions

» What did he say to his friends? And when?
» What did he put on social media?
» What did he say to the victim?

» EXxpect suspect to be unwilling to see their actions as rape
or sexual assault.

» Believes rape myths — listen for them
» Will admit to “consensual sex” — write it off as “sex gone bad”



REPORT
WRITING




Group Exercise: Report Writing

» Give at least three examples how a well
written report was used to gain a
favorable result in court.

»Why Is It important to have a well
written report?



The Well Written Report

Document specific details (e.g. condom use, smells, sounds,
peripheral details)

Avoid editorializing — use factual descriptive words

Avoid use of words such as “claims” or “alleges” — use factual
words such as “states” or “said”

It is very important to include statements concerning the
demeanor of the victim and suspect in the incident report.

Use quotes rather than summarizing

Suspect interview statements are very important because it locks
the suspect into that statement and can be used against that
suspect should he testify in court differently.



The Well Written Report

Make sure to include:

» Medical release forms

» Photographs

» Statement forms

» Evidence documents

» Criminal history

» Document all injuries and if they were treated

» Record all evidence photographed and collected
» Medical Diagrams




PROSECUTION




FORENSIC | SCIENTIFIC
[ESTING

» Work with investigators to determine testing.
» DNA | Fingerprints | Drug Tests | STD Testing
» If consent defense, are you still going to do DNA testing?

» If something was fingerprinted and no fingerprints found,
are you still going to have the fingerprint expert testify?

» What if victim tested + for an STD after rape, but defendant
does not have that STD? Or vice versa



PRE-TRIAL MOTIONS
AND NOTICES

» Notice Hearsay

» What exceptions require formal notice?
» Expert Notices

» What experts are you using?

» How detailed the notice?
» Motions in Limine

» Re: use of victim private information




Rape Complaint:
Created by caselaw

State v. Devall, 489 N.W.2d 371 (S.D. 1992)

In rape cases: testimony of a third party is admissible to prove the fact
the complaint was made and possibly the name of guilty party.

» Can'’t be used as sole evidence of identity
No details allowed.
Offered to show the complaint was made — not the truth of the matter
Do you give notice?

» Not technically required but good practice



Rape Shield — SDCL 19-19-412

» Evidence offered to prove that a victim engaged in other sexual
behavior or evidence to prove a victim’s sexual predisposition
IS prohibited.

» Exceptions in criminal cases:

» To prove that someone other than defendant was source of
semen, injury or other physical evidence

» With respect to prior sexual behavior with the defendant, if offered
by the defendant to prove consent or if offered by the prosecutor;
and

» Evidence if excluded would violate the defendant’s constitutional
rights



Rape Shield — Procedure - Motion

» Party intending to offer the evidence must file a motion that:

» Specifically describes the evidence and states the
purpose of It;

» Files this at least 14 days before trial unless court sets a
different time;

» Serves the motion on all parties; and
» Notifies the victim.



Rape Shield — Procedure - Hearing

» The Court must conduct an in camera hearing and give the
victim and the parties a right to attend and be heard.

» In camera: in private, usually in chambers, press and public
excluded.

» Unless the Court orders otherwise the motion, related
materials and the record of the hearing must remain sealed.



Prior accusations of rape by victim ...
When are they admissible?

» Not admissible unless defendant shows the prior
accusations were “demonstrably false”

» Denial of allegation not enough
» “Arguably false” is not enough

» In some instances, even a “not guilty” verdict on an asserted false
charge is not enough to make a prior accusation relevant

» This keeps the focus on the defendant instead of putting the victim
on trial

» See State v. Most, 2012 S.D. 46, 815 N.wW2d 560



PROSECUTORS REMEMBER

» It is your responsibility to make sure state witnesses are
prepped for both direct and cross.

» Make sure you have evidence packaged for trial.

» Propose all jury instructions you think the jury will need.
» Talk to your witnesses about sequestration.

» Let your experts educate you.







ADVOCATES | FRIENDS | FAMILY
FIRST RESPONDERS

Encourage immediate medical attention.

» Aforensic exam can also be done — and does not require a report to law
enforcement, but the process gives the victim the chance to safely store
evidence if they decide to report later.

Advise the victim not to bath, shower, use the restroom, change
clothes, comb hair other otherwise clean themselves.

» If these things have been done the exam can still be performed.
DNA can be collected up to 96 hours after the assault.

There is no cost for the examination.




Victims’ Rights

» Marsy’s Law

» Victims should be provided a "Marsy’s Card” at first
contact with law enforcement.

» Atg.sd.gov — victim resources — Marsy’s Law
» Crime Victims’ Act — SDCL 23A-28C


https://Atg.sd.gov

LOCAL AND STATEWIDE
RESOURCES

» atg.sd.gov — SAVIN tab — long list of resources
» dps.sd.gov

» Local shelter programs

» https://dps.sd.gov/victims-services/victims-services-shelter-map
» System based victim/witness assistants
» Crime Victims Compensation


https://dps.sd.gov/victims-services/victims-services-shelter-map
https://dps.sd.gov
https://atg.sd.gov

National Resources

» Office on Violence Against Women
» www.ovw.usdoj.gov

» National Sexual Violence Resource Center
» WWW.NSVIc.org

» National Sexual Assault Hotline:

» 800-656-4673
» Online.rainn.org



https://Online.rainn.org
www.nsvrc.org
www.ovw.usdoj.gov

0 QUESTIONS




South Dakota Network
Against Family Violence and Sexual Assault

P.0 Box 90453 ~ Sioux Falls, South Dakota 57109
(605) 731-0041 ~ Fax (605) 977-4742 ~ www.sdnafvsa.com

Please fill out Evaluations!
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