
SOUTH DAKOTA STATE UNIVERSITY
FACILITY USE AGREEMENT

For Use of University Facilities by External Users

This Agreement is entered into this date, ________, 20_between South Dakota State University, a non-profit public land grant university under the control and management of the South Dakota Board of Regents with its principal place of business at Box 2201, SAD 200, Brookings, SD 57007-0291, hereafter called the "UNIVERSITY", and ___________., a [state?] registered corporation with principal offices at __________, hereafter called "USER", and each the “PARTY” or both the “PARTIES”.
RECITALS:

USER wishes to obtain the temporary use of the facilities described below located on the South Dakota State University campus or in facilities under direct control of UNIVERSITY.  As the necessary UNIVERSITY approvals for such use have been obtained as shown in Exhibit A attached hereto this Agreement will permit such use by User under the following terms and conditions.  NOW THERFORE it is agree as follows:

CONTACTS:


The official contacts relative to this agreement are as listed below.

	USER 
	SDSU

	
	South Dakota State University

Brookings SD 57007

 




USE AND PAYMENT:

1. 
The UNIVERSITY hereby grants to USER permission to use:

__________________________________________

(NAME OF FACILITY OR FACILITIES, ROOM NUMBER, ROOM AREA, AND ROOM CAPABILITIES)

__________________________________________________

(LIST EQUIPMENT THAT WILL BE USED)

For the purpose of:

__________________________________________________

(DESCRIBE THE ACTIVITY OR EVENT)

on ____________ between the hours of ____ and _____.

(Date or Dates)

If the use of the facility will be recurring during the period listed above, the USER agrees to keep a log of each use of the facility and provide that log to the UNIVERSITY at the end date listed above.
2. 
As consideration for such use, USER agrees to pay UNIVERSITY for the use of equipment plus XX% sales tax plus the cost of special services.  It is understood that the cost of special services performed by the UNIVERSITY for USER will be payable upon presentation of an invoice following USER’s use of the equipment and/or receipt of special services.  The cost for use of equipment and specials service is as indicated below. 
Cost of equipment use*
	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	


Special Services

Equipment Operator - $/hr

Technician - $/hr

3. 
The USER agrees to exercise due care in the use of said facility and at the end of the Activity/Event, return the premises in as good condition as when received, and to be responsible to indemnify the UNIVERSITY against any damages occasioned to said premises and equipment and furnishings contained therein, by reason of the use and occupancy of the premises and equipment.

4. 
The USER agrees to comply with all applicable State and UNIVERSITY research compliance, safety and security requirements including but not limited to the orderly evacuation of buildings and other occupied areas should a fire alarm sound or official instructions given to do so.
5. 
The USER agrees to comply with all applicable UNIVERSITY and South Dakota Board of Regents policies and local, state and federal laws, and to obtain any required permits for the Activity/Event.

INDEMNITY:

6. 
USER shall indemnify, defend, and hold harmless the UNIVERSITY, from any and all claims, demands, suits, actions, proceedings, loss, costs, and damages of every kind and description, including attorneys’ fees and/or litigation expenses, which may be brought or made against or incurred by the UNIVERSITY on account of loss of or damage to any property or for injuries to or death of any person, caused by, arising out of, or contributed to, in whole or in part, by reasons of any act, omission, professional error, fault mistake, or negligence of USER, its employees, agents, representative, or subcontractors, their employees, agents, or representatives in connections with or incident to the performance of this agreement, or arising out of Workers’ Compensation claims, or Unemployment Disability Compensation claims of employees or USER and/or its subcontractors or claims under similar laws and obligations. USER’s obligation under this section shall not extend to any liability caused by the sole negligence of the UNIVERSITY of its employees.

7. 
User, if a charitable association, corporation, entity or individual, having or claiming any immunity or exemption (statutory or otherwise) from liability for damage or injury to property or person, hereby waives its right to plead defensively such immunity or exemption as against the UNIVERSITY.

INSURANCE REQUIREMENTS:

8. 
The USER shall provide and maintain insurance applicable to this event as follows:

a. Commercial general liability in the amount of: $1,000,000 (Each occurrence).

b. Comprehensive automobile liability in the amount of $1,000,000(if applicable).

c. Workers’ Compensation as required by statute and employer’s liability in the amount of $100,000 (if applicable).
MISCELLANEOUS

9. 
These insurance requirements may be modified or waived only with the written approval of the Vice President for Research of South Dakota State University.

10. 
The PARTIES agree to be bound by applicable state and federal rules governing Equal Employment Opportunity and Non – Discrimination and to South Dakota Board of Regents and UNIVERSITY policy requirements and USER will require any agents and employees to also agree to be bound.

11.
The PARTIES agree that the USER, its agents and employees are not agents or employees of UNIVERSITY.  The USER will be solely responsible and will assume full responsibility for the actions and omissions of its agents and employees when using UNIVERSITY’S facilities and equipment.  The USER is solely responsible for workers compensation and other benefits of its employees.

12.
UNIVERSITY makes no warranties or guaranties regarding the suitability for a particular purpose or the accuracy of the equipment or facilities to be used under this agreement.  UNIVERSITY bears no liability for damages resulting from the use of facilities or equipment by the USERs.

13. 
This agreement is subject to the provisions of BOR policy 4:35 and may be cancelled pursuant to that policy for conflict of interest.

14. 
The USER agrees to reimburse the UNIVERSITY for any necessary expenses, attorney’s fee, or costs incurred in the enforcement of any part of this agreement.  

15.
The UNIVERSITY will provide network access, as allowed by the South Dakota Board of Regent’s “Acceptable Use Policy” and UNIVERSITY policies and guidelines regarding networking and security.  The USER will be bound by all such policies and guidelines, and access may be restricted or denied, should the USER fail to comply.  Any workstations or computers connected to UNIVERSITY equipment must be operated by a UNIVERSITY employee, as access by the USER is strictly prohibited.  The UNIVERSITY will not provide for email use, document storage, or computer support services, relating to the leasing of facilities for research, and the UNIVERSITY will not be held liable for any interruption or information that may be lost as the result of networking or equipment failure, foreseen and unforeseen.


Bill for costs associated with providing networking service to USER will be directed to the SDSU department or college that is assigned to the space that will be occupied by the USER.
16.
Upon request, the SDSU contact identified on page 1 of this agreement will be responsible for confirming to the Vice President for Research at SDSU that the USER is complying with all aspects of this agreement.  
17. 

Both parties acknowledge that legislative action, including the failure of the legislature to appropriate funds, may require the curtailment or termination of some or all of UNIVERSITY research and educational programs. The entities acknowledge further that they are obligated to respond to such legislative action and may determine that it is necessary in the public interest to curtail this agreement. Termination of this agreement in response to a failure of appropriations shall not be deemed a breach of this agreement.
18.
Either party may terminate this agreement by providing 60 days written notice of termination to the other party.
19.

It is understood and agreed that this Agreement shall be interpreted according to the laws of the State of South Dakota, and that the appropriate forum for any litigation or other dispute resolution pertaining to this Agreement shall be the Circuit Court of Brookings County, Third Judicial Circuit, Brookings, South Dakota or in the United States District Court for the Southern Division of South Dakota in Sioux Falls, South Dakota.
The Parties have caused this valid and binding agreement to be executed by their duly authorized representatives as set forth below effective as of the Effective Date.
	USER
	UNIVERSITY

	(enter business name)
	South Dakota State University

	(enter street address)
	Box 2201

	(enter city, state, zip code)
	Brookings, SD  57007

	By:  _______________________________


(signature)


(date)
	

	Name:  ____________________________


(print or type)
	By: _______________________________

(signature)


(date)


Wesley Tschetter

Vice President for Finance and Business


	Title:  _____________________________


(print or type)
	By: _______________________________


(signature)


(date)


Vice President for Research




EXHIBIT A
Use of University Facilities by External Users
CHECKLIST AND SIGN-OFF

1. Is the proposed use consistent with the educational, research and/or service mission of the University?

Yes  □



No  □
If yes, explain how.

2. Are there any special risks associated with the proposed use?

Yes  □



No  □
If yes, what are they?

3. Who is the proposed user?


________________________________

Is the USER affiliated with the University?

Yes  □



No  □
If yes, describe affiliation.

4. Does the dollar amount to be charged for use of the facility reflect accurate cost recovery for use of the facility?

Yes  □



No  □
If no, does proposed use provide special benefits to the University that justify charging less than full cost recovery?

Yes  □



No  □
If yes, what are they?

5. Into what University account(s) will the payment from the User be deposited?

EXHIBIT A

Outside Use of University Facilities

CHECKLIST AND SIGN-OFF

Approvals:

	Department Head:
	By: ___________________________________


(signature)


(date)




	Dean:
	By: ___________________________________


(signature)


(date)




	Facilities and Services


	By: ___________________________________


(signature)


(date)


Mr. Dean Kattelmann

Associate Vice President for Facilities and Services


	VP for Finance and Business
	By: ___________________________________


(signature)


(date)


Mr. Wesley Tschetter


Vice President for Finance and Business 



	VP for Research
	By: _______________________________


(signature)


(date)


Vice President for Research and Economic Development
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